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आदेश/O R D E R 
 
 

 

PER NARENDRA KUMAR BILLAIYA, AM: 
 

 This appeal by the assessee is preferred against the order dt. 

21/02/2024 by PCIT, Mumbai-5, framed u/s 263 of the Income Tax Act, 

1961 (‘the Act’) pertaining to AY 2018-19. 

2. The sum and substance of the grievance of the assessee is that the 

PCIT erred in assuming jurisdiction u/s 263 of the Act and further erred 

in holding that the order dt. 30/04/2021, framed u/s 143(3) of the Act 

is not only erroneous but prejudicial to the interest of the revenue. 

3.  Having heard the rival submissions, we have carefully perused 

the orders of the authorities below and have considered the relevant 

documentary evidences brought on record in light of Rule 18(6) of the 

ITAT Rules, 1963. 



 

I.T.A. No. 1926/Mum/2024 
 

2         
 

4.  Briefly stated the facts of the case are that the return of income 

was selected for complete scrutiny under E-assessment Scheme, 2019, 

the following issues:- 

S. No. Issues  

i. Expenditure of Personal Nature  

ii. Investments/Advances/Loans  

iii. Income from Liquor Business  

iv. Refund Claim 

v. Share Premium 

vi. Sales Turnover/Receipts 

vii. Expenditure by Way of Penalty or Fine for Violation of any Law 

 

5. The assessment was framed u/s 143(3) r.w.s. 144B of the Act vide 

order dt. 30/04/2021. Assuming jurisdiction conferred upon him by the 

provisions of Section 263 of the Act, the PCIT-5, Mumbai, issued the 

following show cause notice:- 
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6. The provisions of Section 263 of the Act reads as under:- 

“263. Revision of orders prejudicial to revenue. 
 
(1) The [Principal Chief Commissioner or Chief Commissioner or 
Principal Commissioner] or Commissioner may call for and examine the 
record of any proceeding under this Act, and if he considers that any order 
passed therein by the Assessing Officer [or the Transfer Pricing Officer, as 
the case may be,] is erroneous in so far as it is prejudicial to the interests of 
the revenue, he may, after giving the assessee an opportunity of being heard 
and after making or causing to be made such inquiry as he deems necessary, 
pass such order thereon as the circumstances of the case justify, [including,— 
  
(i) an order enhancing or modifying the assessment or cancelling the 
assessment and directing a fresh assessment; or 
 
(ii) an order modifying the order under section 92CA; or 
 
(iii) an order cancelling the order under section 92CA and directing a fresh 
order under the said section]. 
 
Explanation 1.—For the removal of doubts, it is hereby declared that, for the 
purposes of this sub-section,— 
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(a) an order passed on or before or after the 1st day of June, 1988] by the 
Assessing Officer [or the Transfer Pricing Officer, as the case may be,] shall 
include—(i)an order of assessment made by the Assistant Commissioner or 
Deputy Commissioner or the Income-tax Officer on the basis of the 
directions issued by the Joint Commissioner under section 144A;(ii)an order 
made by the Joint Commissioner in exercise of the powers or in the 
performance of the functions of an Assessing Officer [or the Transfer Pricing 
Officer, as the case may be,] conferred on, or assigned to, him under the orders 
or directions issued by the Board or by the Principal Chief Commissioner or 
Chief Commissioner or Principal Director General or Director General or 
Principal Commissioner or Commissioner authorised by the Board in this 
behalf under section 120;[(iii) an order under section 92CA by the Transfer 
Pricing Officer;] 
(b) "record" shall include and shall be deemed always to have included 
all records relating to any proceeding under this Act available at the time of 
examination by the Principal [Chief 
  
Commissioner or Chief Commissioner or Principal] Commissioner or 
Commissioner; 
 
(c) where any order referred to in this sub-section and passed by the 
Assessing Officer 92[or the Transfer Pricing Officer, as the case may be,] had 
been the subject matter of any appeal filed on or before or after the 1st day 
of June, 1988, the powers of the* Principal Commissioner or Commissioner 
under this sub-section shall extend and shall be deemed always to have 
extended to such matters as had not been considered and decided in such 
appeal. 
 
Explanation 2.—For the purposes of this section, it is hereby declared that 
an order passed by the Assessing Officer [or the Transfer Pricing Officer, as 
the case may be,] shall be deemed to be erroneous in so far as it is prejudicial 
to the interests of the revenue, if, in the opinion of the Principal [Chief 
Commissioner or Chief Commissioner or Principal] Commissioner or 
Commissioner,— (a)the order is passed without making inquiries or 
verification which should have been made;(b)the order is passed allowing 
any relief without inquiring into the claim;(c)the order has not been made in 
accordance with any order, direction or instruction issued by the Board 
under section 119; or(d)the order has not been passed in accordance with any 
decision which is prejudicial to the assessee, rendered by the jurisdictional 
High Court or Supreme Court in the case of the assessee or any other person. 
  
[Explanation 3.—For the purposes of this section, "Transfer Pricing Officer" 
shall have the same meaning as assigned to it in the Explanation to section 
92CA.] 
 
(2) No order shall be made under sub-section (1) after the expiry of two 
years from the end of the financial year in which the order sought to be 
revised was passed. 
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(3) Notwithstanding anything contained in sub-section (2), an order in 
revision under this section may be passed at any time in the case of an order 
which has been passed in consequence of, or to give effect to, any finding or 
direction contained in an order of the Appellate Tribunal, National Tax 
Tribunal, the High Court or the Supreme Court. 
 
Explanation.—In computing the period of limitation for the purposes of sub-
section (2), the time taken in giving an opportunity to the assessee to be 
reheard under the proviso to section 129 and any period during which any 
proceeding under this section is stayed by an order or injunction of any court 
shall be excluded.” 

 

7.  A perusal of the aforestated provisions show that the PCIT can 

assume jurisdiction if the assessment order is passed allowing any relief 

without inquiring into the claim or the order has not been made in 

accordance with any order, direction or instruction issued by the Board 

or the order has not been passed in accordance with any decision which 

is prejudicial to the assessee, rendered by the jurisdictional High Court 

or Supreme Court in the case of the assessee. 

8. All that we have to see is whether the AO has made any 

inquiry/investigation. Before proceeding further, let us see how the 

income was computed by the assessee. The relevant part of the 

computation of income reads as under:- 
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8.1. It can be seen that the assessee had suo moto disallowed Rs. 

91,16,155/-. 

9. The first notice dt. 11/01/2021 , issued u/s 142(1) of the Act, was 

issued along with the following questionnaire:- 

“     ANNEXURE 
 
ANNEXURE-AAAC17871E IMPRESARIO ENTERTAINMENT & 
HOSPITALITY PVT LTD AY 2018-19 
 
Notice u/s 142(1) of the Income-tax Act 
 
Please refer to the notice u/s 143(2)/142(1) issued earlier and submissions 
made by you. In this regard, You are requested to provide the following 
information with regard to the scrutiny assessment proceedings pending for 
the A.Y. 2018-19 in your case: 
 
2.) On perusal of your ITR for AY 2018-19, certain issues are identified for 
clarification on which you are requested to furnish the following information: 
 
2A) On perusal of the information available on record, it is seen that there is 
increase of share capital from Rs. 67612090/- to Rs. 120522590/- of the 
company and huge increase in share premium from Rs. 481364860/- to Rs. 
1578297802 during the year FY 2017-18 of the company. In this regard, you 
are required to submit the following information: 
 
(i). Email id of the company who has invested in the company during the 
year. M/s Sensational Eatery P Ltd. (AAZCS4225P), Singapore details of 
shareholders of the company, email id of representative assessee in Mumbai 
etc., (as per information available Price water House Coopers Pvt Ltd, 
Bandra, west Mumbai), details of ITR and financial statements of the above 
company for AY 2018-19. 
 
(ii) It is seen that the share investors of the company have sold their share 
holding to above company M/s Sensational Eatery P Ltd. (AAZCS4225P) 
during the year (from earlier share holders namely, Sri Riyaaz Nasruddin 
Amlani, Mirah Hospitality and Food Solution Ltd, Beacon India Investors 
Ltd, Kiran Arshad Chaudry, Arshay Mangani etc., during the year 2017-
18) at a premium rate. In this regard, you are requested to provide the details 
of calculation of share premium at the calculated rate and formula/method 
for calculation /arriving at premium price. 
 
Please provide the method of calculation of share premium done by the 
company and methods prescribed under Rule 11UA are Book value Method 
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(NAV) and Discounted Cash flow method); or You are requested to explain 
why the share premium arrived by the company issue can not be considered 
for taxation u/s 56(2)(viib) of IT Act. 
 
iii) Copy of share subscription cum share purchase agreement dated 3-11-
2017 between Sri Riyaaz Nasruddin Amlani, M/s Sensational Eatery P Ltd. 
(AAZCS4225P), minority share holders of company, details of company 
issued 1201 CCPs at premium of Rs 12 lakh per share to M/s Sensational 
Eatery Pte Ltd. (AAZCS4225P). 
 
iv) Please provide the details of ITR, computation of income, email id, PAN 
of the above sellers namely Sri Riyaaz Nasruddin Amlani, Mirah Hospitality 
and Food Solution Ltd, Beacon India Investors Ltd, Kiran Arshad Chaudry, 
Arshay Mangani etc., during the year 2017-18) 
 
2B) As per the information available, you have invested in ICICI Prudential 
Money Market Fund more than Rs. 75 crores during the year. You are 
requested to submit account statement of above in your books of account and 
from fund house, sources for above investment, details of gains from above 
investment and status of disclosing the same in ROI for AY 2018-19, Bank 
account statement evidencing the above transaction, 
 
2C) You have not filed the details of unsecured loan taken during the year as 
called for vide notice u/s 142(1) dated vide para 3A, depreciation details 
(with bills in support of major additions TOP 10) as called for vide para 3C 
and details as called for in para 3D of the above letters are not furnished. You 
are requested to submit above details. Please refer the date of submission if 
any of the information is submitted earlier. 
 
2D) Further, you are requested to submit the details with explanation on 
these issues: 
 
(i) Reasons for disclosing substantial amount of investments in the balance 
sheet as per ITR whereas the total income (including exempt income) as per 
the ITR is significantly low. 
(ii) Reasons for claiming substantial amount of refund 
(iii)Large expenditure by way of penalty or fine for violation of any law for 
the time being in force of Rs.9116155/- 
(iv) reason for disclosing low income from receipts (liquor) on which TCS 
has been deducted. 
 
3.) Please note that all details/called for information has to be submitted on 
or before 19/01/2021 
 
4.) The above information is called for u/s 142(1) of IT Act and Non-
compliance/ Part compliance may lead to penalty proceedings u/s 272A(1)(d) 
of the Act. 
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Yours faithfully, 
Additional / Joint/ Deputy / Assistant Commissioner of Income Tax/ 
Income-tax Officer, 
INCOME TAX DEPARTMENT 
National e-Assessment Centre, 
Delhi” 

 

10. The relevant query is at point 2D) (iii) wherein the AO has 

specifically asked about large expenditure by way of penalty or fine for 

violation of any law for the time being in force of Rs.91,16,155/-. It 

should be borne in mind that this amount has already been disallowed 

by the assessee in its computation of income are exhibited elsewhere. 

The assessee filed a detailed reply and explained that it mainly 

represents interest and late payment of TDS of Rs.51,59,188/-per on 

octroi penal on carbon purchased amounting to Rs.33,62,040/-. It was 

pointed out that the assessee has fully disallowed the expenses in its 

computation of income. The auditor in its report has also mentioned in 

column 21A, under the head expenditure by way of penalty or fine for 

violation of any law for the time being in force. 

11. In light of the aforementioned demonstrative facts, the 

observation of the PCIT that “….I hold that the Assessing Officer passed the 

assessment order dated 30.04.2021 without making inquiries or verification 

which should have been made, which rendered the assessment order is 

erroneous in so far as it is prejudicial to the interest of the revenue within the 

meaning of section 263 of the IT Act, 1961…”, is baseless and without 

application of mind. Specific queries were raised by the AO to which, 

the assessee gave specific replies supported by evidence and 

demonstrating that the same has been suo moto disallowed in the 
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computation of income and only the allowable part was allowed by the 

AO while framing the assessment order. 

12. While coming to the aforementioned conclusion, we draw 

support from the decision of the Hon’ble Supreme Court in the case of 

Malabar Industrial Co. Ltd., 243 ITR 83 (SC), where the Hon’ble Supreme 

Court has laid down the following ratio:- 

“A bare reading of section 263 of the Income-tax Act, 1961, makes it clear that the 
prerequisite for the exercise of jurisdiction by the Commissioner suo moto under it, 
is that the order of the Income-tax Officer is erroneous in so far as it is prejudicial to 
the interests of the Revenue. The Commissioner has to be satisfied of twin conditions, 
namely, (i) the order of the Assessing Officer sought to be revised is erroneous; and 
(ii) it is prejudicial to the interests of the Revenue. If one of them is absent--if the 
order of the Income-tax Officer is erroneous but is not prejudicial to the Revenue or 
if it is not erroneous but is prejudicial to the Revenue-- recourse cannot be had to 
section 263(1) of the Act. The provision cannot be invoked to correct each and every 
type of mistake or error committed by the Assessing Officer, it is only when an order 
7 is erroneous that the section will be attracted. An incorrect assumption of facts or 
an incorrect application of law will satisfy the requirement of the order being 
erroneous ". 

 

13. Respectfully following the ratio laid down by the Hon’ble 

Supreme Court, we set aside the order of the PCIT dt. 21/02/2024 and 

restore that of the AO dt. 30/04/2021. 

14. In the result, appeal of the assessee is allowed. 

Order pronounced in the Court on 29th July, 2024 at Mumbai. 
       

  
 Sd/-       Sd/- 
(RAJ KUMAR CHAUHAN)     (NARENDRA KUMAR BILLAIYA)                 
JUDICIAL MEMBER                   ACCOUNTANT MEMBER                             
                 
Mumbai, Dated 29/07/2024                     
*SC SrPs*SC SrPs*SC SrPs*SC SrPs    
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